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JURISDICTIONAL STATEMENT

The Rdaor American Economy Insurance Company invokes thejurisdiction of this Court pursuient
to Artide V, 84, of the Missouri Condtitution and pursuant to Rules 94 and 97 of the Missouri Supreme
Court Rules

The underlying action now pending in the Circuit Court of Jegper County, Missouri isacombination
of Flantiffs medicd mdpractice dams againg ahospitd and severd hedth care providers and Rlaintiffs
dam agang the Rdator for benefits under an under-insured motorist coverage of an insurance policy.

The Rdator invokes the juridiction of this Court pursuant to Artide V, 8 4 of the Missouri
Condtitution, seeking superintending control by way of the writ of prohibition or, in the dterndive, by the
writ of mandamus directed to the Respondent Circuit Judge, the Honorable William C. Crawford, rdated
to adiscovery order entered by the Respondent in the underlying case on February 7, 2001, in which the
Respondent denied Relator’s request for discovery. The Rdaor made goplication, but the Southern
Didrict of the court of gppeds denied Rdaor’'s request for an origind remedia writ, requested in the
dterndive asin this Court, concerning the Respondent’ s order, by order dated May 14, 2001.

This Court entered its prdiminary order in prohibition on August 21, 2001. The Respondent mede
hiswritten return on or before September 20, 2001, as ordered by this Court.

Pursuant to Missouri Supreme Court Rule 84.22(a), the Rdlator made gpplication for an origind
remedid writ to alower court. Accordingly, pursuant to Artide V of the Missouri Condtitution, 88 4 and

5, and Rules 84, 94, and 97, the Relator invokes the jurisdiction of this Court.
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PRELIMINARY STATEMENT

Fantiff assarted medicd mapractice dams againg ahospitd and severd hedth care providers and
adam againg the Rdator for benefits under underinsured matorist coverage of an insurance palicy inthe
ca=2 now pending in Jagper County Circuit Court.

Pantiff wasin an automobile accident in Parsons, Kansasin July of 1998, and brought an action
in Kansas Didrrict Court againg the City of Parsons Kansas, and the Rdator. Rlaintiff settled some of his
dams, and dismissad his case agang the Rdaor without prgudice. Plantiff thereafter commenced a
medica mdpractice case in the Jagper County Circuit Court regarding the medicd care he recaived in

Joplin, Missouri in August of 1998. Flantiff added the Rdator as aparty in the medicd madpractice case

Fantiff moved to quash the subpoena and for a protective order regarding the Rdator’ s natice to
teke the ord depodtion of the accident recongtruction expert identified by the plaintiff in the previoudy
dismissed Kansss cae Flantiff previoudy disdosed the name and report of the expart concarning the uly
1998 acaident and the intersection a issue. Plaintiff daimed work product privilege as to the expert and
hiswork, and digouted Reaor' s dam that plantiff waived adam of work product by hisdisdosuresin
the dismissad Kansas case. The repondent circuit judge agreed with the plaintiff’ s pogtion, and granted
the mation to quash.

This Court mugt dedide (1) Did plantiff waive the dam of work product privilege by his prior
disclosures? and (2) Did Respondent abuse or exceed his jurisdiction or abuse his discretion in granting

plantiff’s motion to quash and for protective order?
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STATEMENT OF FACTS

THE PARTIES

Rantiff Curtis Jackson, S, isanindividud dtizen who isaresdent of the Sate of Kansas, and by
reason of incgpeacity is represented by hisguardian, Lilley Modey. Rdator’s Petition for Writ (*RPW”),
(paragragph 1and Exhibit “ J'; Respondent’ s Answer to Writ of Prohibition) (“RAW”), paragraph 1). The
Rdaor American Econamy Insurance Comparyy is an insurance comparny and adefendant in the underlying
actionin the Circuit Court. (RPW, paragraph 2, and Exhibit “K”; RAW, paragrgph 2). The Honorable
William C. Crawford isthe duly gppointed drcuit judge Stting in Divison 1 of the Circuit Court of Jagper
County, Missouri, a Joplin, and is the Respondent herein. (RPW, paragrgph 3; RAW, paragraph 3).

GENERAL BACKGROUND: CLAIMS OF PARTIES

PERTINENT TO RELATOR SPETITION

On or about July 6, 1998, in Parsons, Kansas, L abette County, Kansas, Plaintiff CurtisL. Jackson
wasinvolved in acallison with avehide operated by aperson named Jesse Scheper. (RPW, paragrgph
6, Exhibit “K”, paragraph 3; RAW, paragrgph 6). Plantiff Curtis Jackson dams he is entitled to
underinsured matorist coverage bendfits from Redlator American Economy Insurance Company reated to
the July 6, 1998 callison in Parsons, Kansas. (RPW, paragrgph 7, Exhibit “J” Count |; RAW, paragraph
7). Whether the Rlaintiff’ sdams are barred or should be reduced as aresult of the negligence of the City
of Parsons, Kansas, infaling to maintain the sop sign a the intersection where the accident occurred, or
in faling to have a 2op sgn with proper reflective properties, or properly placed, and unobstructed by

overhanging vegetation, is a disputed issue in the underlying action. (RPW, paragrgph 8, Exhibit “K,”

Wsabeop0 100269467v1 _6_



Relators 2 Amended Answer, paragraphs 4, 5, 6; RAW, paragraph 8, RPW, Exhibit J, Plaintiff's
Amended Petition, Count I).

Befarefiling the underlying action case now before this Court, plaintiff Curtis Jackson filed alawauit
agang Rdaor American Economy Insurance Company in the Didrict Court of Labette County, Kansss,
seeking underinsured motorist coverage bendfits (“Kansas casg’). (RPW, paragraph 9, Exhibit “C”;
RAW, paragraph 9). The Rdator answered plaintiffs daimsin the Kansas Case, and asserted that any
dameages daimed by Rlantiff Curtis Jackson rdated to the July 6, 1998 accident were caused by the
negligence of the City of Parsons, Kansss, and others. (RPW, paragrgph 10, Exhibit “D”; RAW,
paragraph 10). In the Kansas case, plantiff designated persons as retained expert witnesses, and provided
acopy of hisexpert witness designations and copies of records or reports from those expertsto Rdator.

(RPW, paragraph 11, Exhibit “E”, paragraphs 1-6; RAW, paragrgph 11).

Pantiff identified and designated James Loumiet as an expat witnessinthe Kansascase. (RPW,
Exhibit E, paragrgph 6). In his designetion, plaintiff stated thet Mr. Loumiet hed vidted the Ste of the July
6, 1998 accdent; that tree limbs and other vegetation obsructed the traffic control sgns thet it isin
violation of certain dandards; that the traffic control Sgn had inadequiete retro-reflectivity; and thet “Mr.
Loumiet’s opinion is that the combination of the obstructed view and inadequete retro-reflectivity of the
traffic control Sgns subgtantiadly contributed to the accident.” (RPW, paragraph 12, Exhibit “E,” paragraph
6; RAW, paragraph 12). James A. Loumiet was a “retaned expert” of plantiff in the Kansas case
(RPW, Exhibit“E,” pp. 1and 2). The desgnation by plaintiff of Mr. Loumiet Satesthe following:

“ James Loumiet, will testify thet he ingpected the accident site and thet the tree limbs and

other vegetation obgtructed the treffic control 9gn and is in violaion MUCTD,
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Handbook H of Traffic Control Practices For L ow Volume, Rural Roads,

2" Edition, and Vegetation Control for Safety. Further, inadequate retro-

reflectivity of the traffic control SgnvidlaesMUCTD. Mr. Loumie’sopinionisthat the

combingtion of the obgtructed view and inadequate retro-reflectivity of the treffic control

Sgn ubgtantialy contributed to the accident.”
(RWP, Exhibit “E,” p. 2, paragraph 6). Mr. Loumiet prepared a report dated October 29, 1999, and
plantff provided a copy of same to Rdator. (RWP, paragraph 13, Exhibit “F’(Exhibit C therein
[hereinafter sometimes Ao refarred to as “Loumiet Report”’]); RAW, paragrgph 13). Mr. Loumiet’s
October 29, 1999 report [Loumiet Report] indicates he completed an andyss of the accident and reviewed
svad maerids Mr. Loumiet reviewed severd materids induding State of Kansas Accident Report,
photographs of the accident Site, discovery responses, datements of individuds, an investigetive report of
an investigation company, manuds or handbooks published by the Federd Highway Adminigration, a
handbook published by the Kansas Department of Trangportation, and ahandbook published by aprivate
asodidion of Sate Highway and Trangportation Officids. See Loumiet Report. Mr. Loumiet’ s report
indicates he“ persondly ingpected and messured the accident site and the Jackson vehide,” and based on
hisandlyss he reeched “professond opinionsand condusons” Loumiet Repart. Gengrdly, Mr. Loumiet
mede three opinions and condusions the gop Sgn a theintersection hed very low retro-reflectivity et the
time of the acaident, which mede it difficult or impossble for motorigts to see the sop Sgn; the view of the
sop Sgn and aquadrant of the intersection was blocked by tree branches a the time of the accident; and

there wasinauffident Sght disance due to veegetation which madeit difficult or impossble for motorigtson
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Thornton for Sopped esstbound motorigts to enter the intersection without calliding with a conflicting
vehide Loumiet Report. Mr. Loumiet’ sreport dso dates the following:

“In condusion, it ismy professond opinion thet the intersection of 25 and Thormton was

dangerous and hazardous a the time of the accident, and was a contributing factor in the

occurrence of the subject collison.”
Loumiet Report, Exhibit “C” to RPW Exhibit F. (Loumiet Report, atached as Appendix).

The Digrrict Court in the Kansas case took up plaintiff’s motion, and dismissed plantiff’s daim
agang Reator without prgudice. (RPW, paragraph 14, Exhibit 1; RAW, paragrgph 14). No trid
occurred in the Kansas case. Mr. Loumiet’ s deposition has not been taken in the Kansas case or inthe
underlying action now pending before the Respondent.

DISCOVERY REQUESTED BY RELATOR IN MOTION TO QUASH

AND FOR PROTECTIVE ORDER BY PLAINTIF-

Rdator requested to take the ord depasition of Mr. James Loumiet, seeking dl information known
to him to exist concerning an automobile accident of July 6, 1998, a the intersection of 25" Street and
Thornton Street in Parsons, Labette County, Kansas, and invedtigation known by him to have been done
concarning the intersection, Sgns, Ste digance, and driver action. (RPW, paragrgph 15, Exhibit “G’;
RAW, paragraph 15).

DISCOVERY DISPUTE ISSUES ARGUMENTS

AND RULING BY THE CIRCUIT JUDGE

Faintiff filed a Mation to Quash and for Protective Order concarning Relaor’'s Notice to Teke

Depaodition and Subpoena Duces Tecumfor James Loumiet’ sdepadtion. (RPW, paragraph 16, Exhibit
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“H”; RAW, paragraph 16). Plantiffs mation dates, “this mation is based on the grounds that Mr.
Loumiet is plantiffs consulting expert on acadent recongtruction and hisfindings and opinions are the work
product of plaintiffs counsd.” (RPW, Exhibit “H,” p. 1). Plaintiffs motion dso sated that a tetifying
expart can bewithdravn prior to their depostion, and counsd retaining that expert can dam work product
protection asto thet retained expert Snce the expert will not be cdled for trid. (RPW, Exhibit “H,” p. 2).
At the hearing on the mation to quash, plaintiffs argued to the Circuit Judge thet the Tracy v.
Dandurand, 30 SW. 3d 831 (Mo. banc. 2000) case decided by this Court dlows plaintiff to withdrawv
Mr. Loumiet as atedifying expert prior to deposition and thet plantiff will only be usng Mr. Loumiet asa
conaulting expert. (RPW, paragrgph 20, Exhibit “A,” p. 6, Il. 2-18; Exhibit “F’; RAW, paragraph 20).
Pantiff informed the Circuit Judge, thet plantiff hed previoudy provided Rdator a copy of the
October 29, 1999 report prepared by Mr. Loumiet pursuant to the scheduling order in the Kansas case.
(RPW, paragraph 21, Exhibit “A,” p. 14, II. 2-9; RAW, paragrgph 21). No depostion of Mr. Loumiet
occurred in the Kansascase. (RPW, paragraph 22, Exhibit “A,” p. 14, II. 9-14; RAW, paragraph 22).
It is plantiffs pogtion thet Mr. Loumiet will only be used as a conaulting expert, and not as a
tedtifying expert in the undelying case. (RPW, paragraph 23, Exhibit “A,” p. 6, Il. 1518, RAW,
paragraph 23). Raintiff daimed a the mations hearing thet until the deposition of Mr. Loumiet takes place,
evenif right before the depasition, the expert’ s name can be withdrawn dtogether, and the expert can be
used as aconaulting expert, and that iswhat mekes Mr. Loumiet off-limitsfor discovery purposes (RPW,
paragraph 24, Exhibit “A,” p. 14, |. 19 through p. 15, I. 3; RAW, paragraph 24). The parties do not
dispute thet Mr. Loumiet was never designated as a retained witness in the Missouri case now pending in

Jesper County, was never identified as a person who would give testimony in the Missouri case, and was
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never withdrawvn by plaintiff, because plaintiff’s pogtion is thet for purposes of the Missouri case, Mr.
Loumiet isaconsulting expert and therefore beyond the scope of discovery.

Faintiff provided a copy to, and the Respondent Judge Crawford conddered the Tracy v.
Dandurand case before ruling on the motion to quash a the mations hearing. (RPW, paragraph 25,
Exhibit “A,” p. 8, 1. 23 through p. 9, |. 3; RAW, paragraph 25). Reator Sated its postion at the motions
hearing that the Tracy v. Dandurand case does not control the issue, and thet Snce plaintiff’ s counsd
provided copy of the Loumiet report & issue, the plaintiff waived and cannot now dam work product
privilege. (RPW, paragraph 26, Exhibit “F,” p. 2, RAW, paragrgph 26). Thereis no disoute between the
paties that plaintiff provided a copy of the Loumiet report which is a issue to the Rdator. (RPW,
paragraph 27, Exhibit “A,” p. 6, . 21 through p. 7, |. 18; RAW, paragraph 27).

At the mations hearing, the Relator provided the Respondent Circuit Judge acopy and argued thet
under the Brown v. Hamid, 856 SW. 2d 51 (Mo. banc. 1993) case decided by this Court, the plaintiff
hed waived any daim of work product privilege because when a person surrenders informetion, awalver
of work product privilege occurs asto that information. (RPW, paragraph 28, Exhibit “A,” p. 7,1. 19
through p. 8, |. 22; RAW, paragrgph 28). The argument & the moations hearing by Rdator was that a
waiver of the plaintiff’ swork product privilege asto the report prepared by Mr. Loumiet occurred asto
the materids and information asthe time of the report, and further, that Relator did nat request to ddve into
any opinions or atorney drategy developed snce the disclosure of the report. (RPW, paragraph 29,
Exhibit “A,” p. 11, I. 6 through p. 6, |. 9; RAW, paragraph 29). Since the Loumiet report a issue does

not indicate that Mr. Loumiet recaived any information from plaintiff’s attorney about work produdt,
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atorney gpinions, or atorney mentd processes, the Rdator argued a the mations hearing thet the discovery
requested should be dlowed. (RPW, paragraph 30, Exhibit “A,” p. 13, Il. 6-10; RAW, paragrgph 30).

Mr. Loumiet went to the accident Ste in Kansas and made cond usions ebout what he saw and thet
he viewed photogrgphs and the vehidesinvolved in the accident. (RPW, paragraph 31, Exhibit “A,” p.
12, 1. 16 through p. 13, 1. 18; RAW, paragrgph 31). The Rdaor dso argued that snce Mr. Loumiet has
thet factud informeation, the Relaior can depase Mr. Loumiet on the factud substance of hisrepoart. (RPW,
paragrgph 31; RAW, paragraph 31). In connection with the factud discovery requested concerning his
obsarvations and as recorded in Mr. Loumiet’ s report, the Rdlator referred the Honorable Respondent
Circuit Judge to the Missouri Supreme Court case, Sate ex rel. Missouri Public Servicev. Elliott,
434 SW. 2d 532 (Mo. banc. 1968) and argued that case entitled the Relator to discover the factud
informeation of the Loumiet report. (RPW, paragraph 32, Exhibit “A,” p. 20, Il. 2-13; RAW, paragraph
32).

The parties do nat digpute that even though cancded and nat currently scheduled & thetime of the
moations hearing, the deposition natice indicated and the Rdlaor continued a thet time and continues to seek
to teke the depogtion of Mr. Loumiet. (RPW, paragrgph 33, Exhibit “A,” p. 19, Il. 3-9; RAW, paragraph

33).

The Respondent Circuit Judge based his ruling a the mations hearing after conddering the Brown
v. Hamid caseand the Tracy v. Dandurand case. (RPW, paragrgph 34, Exhibit “A,” p. 18, 1I. 13-24;
RAW, paragraph 34). Regarding the Respondent’ s interpretetion of the Dandurand case, the court

determined that Mr. Loumiet was a conaulting expert, whom the plaintiff, through his a@torney, sad a the
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motion hearing was such that Mr. Loumiet would not be cdlled at trid and therefore, plaintiff retained the
work product supplied. (RPW, paragraph 34, Exhibit “A,” p. 18, II. 13-24; RAW, paragrgph 34). The
Respondent Circuit Judge a0 reflected his congderation of the Brown v. Hamid case, gating he did not
guess that work product had been supplied by the plaintiff, that Mr. Loumiet had not been authorized to
tak to the ather Sde, that heis nat going to be awitness, and further questioned where and when Relaor
was daming plantiff had waived work product immunity. (RAW, paragrgph 34, Respondent’ s Exhibit
“2,” pp. 10-11, Transcript from Motions Hearing). The Rdaor's postion Sated to the Respondent
a the mations hearing was that the waiver concerning Mr. Loumiet and his report occurred in the Kansas
casein connection with the discovery inthat case. (RPW, Exhibit “A,” p. 11). The Rdaor aso noted to
the Regpondent that the plaintiff had mede amoation to join American Economy Insurance Compary inthe
underlying case, and they added American Economy Insurance Company as a defendant in the case.
(RPW, Exhibit“A,” p. 12). The Rdaor’'s position announced to the Respondent a the mations heering
wasthat any time a person gives up something like the Loumiet report, the privilegeiswaved and thet the
Brown v. Hamid caseisright onthet issue. (RPW, Exhibit “A,” p. 12). After those condderations the
Respondent The Circuit Judge ruled the motion, Sating:

“All right. Wel, | think that the Dandurand case, Tracy v. Dandurand provides the

guidance the Court nesdsinthisand | think this consuliting expert or the person thet plantiff

now says is the conauliting expert and will not be cdled a trid retains the work product

supplied, so | disagree with your interpretation of the cases. So I'm going to sudain the

Mation to Quash.”
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See RPW, Exhibit A, p. 18, lines 13-24. Tthe Circuit Court docket sheet reflects the following entry for
February 7, 2001:
“Hearing hdd. Parties appear by counsd. Court takes up Mation to Quash filed by
Faintiff. Motion sugtained. So ordered. William C. Crawford, Circuit Judge”
(RPW, Exhibit “B.").
The Southern Didrict of the court of gppeds denied Rdator’ s request for an origind remedid writ

concerning the Respondent’ s order by its Order dated May 14, 2001. (RPW, Exhibit “L.").
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POINTSRELIED ON

RELATOR AMERICAN ECONOMY INSURANCE COMPANY IS
ENTITLED TO AN ORDER PROHIBITING RESPONDENT, THE
HONORABLE WILLIAM C. CRAWFORD, FROM ENFORCING HIS
ORDER OF FEBRUARY 7, 2001 SUSTAINING PLAINTIFFS MOTION
TO QUASH RELATOR AMERICAN ECONOMY INSURANCE
COMPANY'’S NOTICE TO TAKE DEPOSITION OF MR. JAMES
LOUMIET ON THE GROUNDSTHAT MR. LOUMIET ISPLAINTIFFS
CONSULTING EXPERT ON ACCIDENT RECONSTRUCTION AND HIS
FINDINGS AND OPINIONS ARE THE WORK PRODUCT OF
PLAINTIFFS COUNSEL BECAUSE THE PLAINTIFFSHAVE WAIVED
ANY CLAIM OF WORK PRODUCT PRIVILEGE ASTO MR.LOUMIET
AND HISREPORT IN THAT PLAINTIFFSIDENTIFIED MR. LOUMIET
AND PROVIDED RELATOR A COPY OF MR. LOUMIET'SWRITTEN
OPINIONS, CONCLUSIONS, AND REPORT.
Sate ex rel. Day v. Patterson, 773 SW. 2d 224 (Mo. App. 1939)
State ex rel. Friedman v. Provaznik, 668 SW. 2d 76 (Mo. banc. 1984)
Brown v. Hamid, 856 SW. 2d 51 (Mo. banc. 1993)
Sate ex rel. Mitchell Humphrey & Co. v. Provaznik, 854 SW. 2d 810 (Mo. App. E.D.
1993)

ARGUMENT
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RELATOR AMERICAN ECONOMY INSURANCE COMPANY IS
ENTITLED TO AN ORDER PROHIBITING RESPONDENT, THE
HONORABLE WILLIAM C. CRAWFORD, FROM ENFORCING HIS
ORDER OF FEBRUARY 7, 2001 SUSTAINING PLAINTIFFS MOTION
TO QUASH RELATOR AMERICAN ECONOMY INSURANCE
COMPANY'S NOTICE TO TAKE DEPOSITION OF MR. JAMES
LOUMIET ON THE GROUNDSTHAT MR. LOUMIET ISPLAINTIFFS
CONSULTING EXPERT ON ACCIDENT RECONSTRUCTION AND HIS
FINDINGS AND OPINIONS ARE THE WORK PRODUCT OF
PLAINTIFFS COUNSEL BECAUSE THE PLAINTIFFSHAVE WAIVED
ANY CLAIM OF WORK PRODUCT PRIVILEGE ASTO MR.LOUMIET
AND HISREPORT IN THAT PLAINTIFFSIDENTIFIED MR. LOUMIET
AND PROVIDED RELATOR A COPY OF MR. LOUMIET'SWRITTEN
OPINIONS, CONCLUSIONS, AND REPORT.

STANDARD OF REVIEW

A paty may use the writ of prohibition to test whether atrid court has abused this discretion in
denying discovery. State ex rel. Dixon v. Darnold, 939 SW. 2d 66, 68 (Mo. App. S.D. 1997).
Prohibition is a proper remedy when atrid court enters a protective order or denies discovery which
amountsto an abuse of disretion. Sate ex rel. Charter Bank Springfield, N. A. v. Donegan, 658
SW. 2d 919, 924 (Mo. App. SD. 1983). An abuse of discretion warranting the remedy of prohibition

occurs when atrid court sugtains a maotion to quash a deposition which seeks rlevant, nonHprivileged
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information regarding the subject matter invalved inthe action.  State ex rel. Wilson v. Davis, 979
SW. 2d 253, 255 (Mo. App. SD. 1998). Prohibition will aso issue where atrid court decides an
important question of law erroneoudy which will scgpe review on gpped, and the aggrieved party may
suffer congderable hardship and expense asaresult of the erroneousdecison.  State ex rel. Noranda
Aluminum, Inc. v. Rains, 706 SW. 2d 862, 863 (Mo. banc. 1986). A trid court’sdenid of the parties
discovery reguests which may cause the requesting party to suffer condderable hardship and expense,
which may be uncorrectable on goped, judtifies an order of prohibition for purposes of judicid economy.
Ferrellgas, L.P. v. Williamson, 24 SW. 3d 171, 175 (Mo. App. W.D. 2000).

APPLICABLE LAW: WORK PRODUCT PRIVILEGE

This Court has recently described the work product doctrine:

“Work product has evolved into a two-pronged doctrine that condsts of both tangible

work product (congdting of trid preparation documents such as written Satements briefs

and atorney memoranda) and intangible work product (conggting of an atorney’ s mentd

impressons, condusions, opinions, and legd theories — sometimes caled opinion work

product).”
Sate ex rel. Atchison, Topeka, & Santa Fe Ry. Co. v. O’ Malley, 898 SW. 2d 550, 552 (Mo.
banc. 1995).

Therulesof discovery recognize thet aretained expert can play twordesinacase Hrg, an expart
can be a“conaultant” giving opinionsto advisethe legd team. Second, an expeart can beatrid witness
Brown v. Hamid, 856 SW. 2d 51, 54 (Mo. banc. 1993). The “work product doctring’ exigs to

protect an atorney’s mentd impressons, condusions, opinions, and legd theories, dl essantid to the
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atorney’s proper prepardion of theclient'scase. O’ Malley, 898 SW. 2d & 552. Missouri Supreme

Court Rule 56.01(b)(4)(a) requiresthat aparty disdose, upon interrogatory, the names of expert withesses
Until such an interrogatory, retained experts are “consultants” and thelr written opinions condtitute the

work product of the attorney. Brown, 856 SW. 2d a 54. Under Rule 56.01(b)(3), work product enjoys

a“qudified immunity” from discovery. Brown, 856 SW. 2d a 54 (citing State ex rel. Missouri
Highways and Transp. Commission v. Legere, 706 SW. 2d 560, 566 (Mo. App. S.D. 1986)).
Thisimmunity is absolute with regard to the mentd impressons, condusions, or opinions of consultants.
Id.

APPLICABLE LAW: WAIVER OF WORK PRODUCT PRIVILEGE

A paty may wavework product immunity privilege. Waiver occurs by production of documents
or written disdosure. This Court has previoudy addressed the issue of waiver of work product immunity,
and the scope of walver of work product immunity. In Brown v. Hamid, 856 SW. 2d 51 (Mo. banc.
1993), the Court addressad the issue concerning daimed improper ex parte contact by an atorney and
a nonredting physdian expert witness whom the plaintiff hed desgnated by interrogatory answer and
whose written report had been disclosed in discovery. 856 SW. 2d a 53-54. This Court Sated:

“A party waves any work product immunity for a consultant by giving the work product

to the other side, or by authorizing the consultant to talk to the other sde” 1d. at 54.

Theissueinthe Brown v. Hamid case concamned ex parte contact of an expert witness whose
identity hed been reveded by an answer to an interrogatory asking for the name of eech expert witness and
the generd nature of the subject matter of the expert witness. 1d. a 53. A written one-page opinion

authored by the expert had aso been provided in connection with the interrogetory answer.  This Court
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addressed the issue whether opposing counsdl may contact ex parte an expert retained by the other Sde
in terms of the soope of the walver occurring by prior disdosure This Court hdd that the rules of discovery
did not predude informa discovery by way of ex parte contact and such should occur “ . . . within the
soope of the walver by that disdosure” The identification of a retained expert consultant begins the
process of waving immunity. 1d. a 54. Once an anonymous conaulting expert’ sidentity becomes known
by virtue of prior disdoaure, the adverse party may consult with thet person to the detriment of the engaging
paty. State ex rel. Richardson v. Randall, 660 SW. 2d 699, 701 (Mo. banc. 1983). This Court
hddin Brown v. Hamid tha the ex parte contact which had occurred in thet case concerning the one-
page summary of the expert’s opinion provided by the expert witness disdosure was within the scope of
the waver by that disclosure. 856 SW. 2d a 4.

In State ex rel. Mitchell Humphrey & Co. v. Provaznik, 854 SW. 2d 810 (Mo. App. E.D.
1993), the Court of Appeds hdd the plaintiff waived work product immunity for certain documents
previoudy produced by plaintiff for review by the defendant. Plaintiff hed brought a mapractice action
agand its former acoounting firm. A replacement acocounting firm subsequently hired by the plaintiff
provided assstance and conaultation to the plaintiff. The defendant’s former accounting firm sought to
obtain a vaiety of materids and sarved a subpoena duces tecum on the replecement firm. The
replacement firm produced anumber of items, but withheld certain documents; induding memorandato the
plaintiff’ stax file, on the ground of work product privilege. 854 SW. 2d a& 811-812.

The tax memoranda had been previoudy produced. 1d. and note 2. The court of appedls
sudtained the assartion of work product privilege and the objection to production of documents involving

expat andyss prepared in anticipation of litigation and |etters containing the condusions, opinions, or legd
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theories of the plaintiff’ satorney or hisrepresentative nat previoudy produced or disdosed. 1d. However,
the court of appedls recognized that “ . . . [the documents plaintiff] previoudy produced, whether
intentiondly or inadvertently, do nat have any work product immunity.” 1d. at 814, note 3.

The court of gopedshas dso previoudy held thet a party rdinguishes adiscovery objection based
onwork product privilege by voluntary discdosure of the protected infformation daimed. In State ex rel.
Mueller v. Dixon, 456 SW. 2d 534 (Mo. App. 1970), the Western Didrict of the court of gopedshdd
thet by providing the informetion requested in cartain dlegetions of an gpplication for writ of prohibition, the
Rdator had efectivdy ansvered the interrogatory to which the work product privilege objection hed
previoudy been made. 1d. & 597. “Work product immunity, as any other, may be rdinquished by
voluntary disclosure of the protected informetion.” 1d.

RELATED CASES OR LITIGATION: WORK PRODUCT PRIVILEGE

This Court addressad the issue of work product privilege in rdaed litigation in State ex rel.
Friedman v. Provaznik, 668 SW. 2d 76 (Mo. banc. 1984). Inthe Friedman case, & issuewasa
grand jury’s subpoena duces tecum to a member of alaw firm which formerly represented a schoal
digrict. There was amoation to quash the subpoena duces tecum in connection with investigation into
dlegady excessivelegd fees Themation assarted that the subpoenarequired disdosure of mettersdamed
to be protected by the atorney/dient and work product privileges, and that the subpoena sought documents
beyond the permissble scope of the grand jury’ sinvestigation. 1d. a 77-78. IntheFriedman case this
Court determined that because the privilege is desgned to prevent a party from regping the benefits of his
opponent’s labors, its goplicability is generdly limited to those cases in which a party’'s subdantive

preparaion for the same or ardated cause of action would bendfit from accessto hisadversary’ s materids
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prepared in anticipation of litigation of thet particular cause. 668 SW. 2d a 80. Adopting thet reesoning,
the court of gopeelsin State ex rel. Day v. Patterson, 773 SW. 2d 224 (Mo. App. 1989) hdd, “we
condrue the work product rule to meen thet documents prepared in anticipeation of any reated litigation or
trid are qudifyadly immune and may be obtained only upon the requiste showings” I d. at 229.

STATE EXREL. TRACY V. DANDURAND, 30 SW. 3D 831 (MO. BANC. 2000)

TheSateexrel. Tracy v. Dandurand, 30 SW. 3d 831 (Mo. banc. 2000) case concerns
issues about a party preserving the atorney/dient privilege in terms of expert witness disclosure of such
meterids and thetiming of ord depogtions This Court addressad the question whether aparty continues
to have an atormey-dient privilege asto documents thet the party hes provided to its retained expert witness
who is desgneted to tedtify. 30 SW.3d & 832. This Court'sanswer —dl materid given to atedifying
expert mug, if requested, be disdlosed — established a“bright ling” ruling. 30 SW.3d a 836. This Court
did not address but presumed that an atorney has the option of withdrawing a testifying expert's
designetion prior to depostion and then daim work product protection as to that expert — so that the
informetion-revedling evert, the deposition, does not occur. 1d.

InSate ex rel. Tracy v. Dandurand, the plantiff sued her automohbile lihility insurer for bed
faith for dlegedly exposing her to liability in excess of the policy coverage limitsin its defense of her inan
underlying badily injury dam. The defendant insurer tumed over acorfidentia attorney report and the letter
prepared by the insurer’ s atorney concerning those daims to the expert it had designated to tedtify on
behdf of the insurer in the bed faith action. During a deposition of the expert taken by the insured, the
expert provided a copy of hisfile materids, and sated that he hed reviewed his entirefile: The plaintiff

atempted to examine the atorney author of the report and letter, but the atorney refused, dting the
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atorney/dient privilege. Later, theinsurer took thetrid depogtion of itsexpert. During cross-examination,
the expart tedtified about the report and letter. This Court addressad issues concerning the fallowing rulings
by the trid court: sugtaining the insurer’s mation in limine to exdude use of the documents; denying the
insured’s mation to compd the insurer’s atorney to answer depodition questions about the report and
|etter; and prohibiting the insured from asking any witnesses about the documents. This Court prohibited
thetrid judge from enforcing hisorders.

This Court redlved theissuesinthe State ex rel. Tracy v. Dandurand case by congruing the
discovery provisons of Rule 56.01 concerning expert witnesses. This Court noted thet “the discovery of
facts known and opinions held by an expert are, until the expert is designated for trid, the work product
of the attorney retaining the expert.” This Court further Sated, “if the party’ s atorney, in preparing the
expert for depogtion, finds thet privileged documents have been mistakenly provided to the expert, the
atorney presumably has the opinion of withdrawing the expert’s designation prior to depodtion.” 1d. a
835. Under the facts of the State ex rel. Tracy v. Dandurand casg, this Court determined the
atorney/dient privilege waved, gating, in pertinent part:

“But here the expert had been provided the materids, was designated to tetify, hed his

deposition taken, and had provided opposing counsd with the documents Farmer’s gave

tohim. Itissmply too late to withdraw his designation in order to meke the documents

secret agan. Once the expart’ stesimony istaken, the depodtion is avalable for use by

any party, subject to Rule 57.07 . . . the bl has been rung and cannat beun-rung . .

30 SW. 3d at 836.

ANALYSS
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The Respondent exceeded his jurisdiction or abused his discretion in denying the discovery

requested by the Rdaor. The reesonswhy this Court should dlow the discovery requested are asfallows

Hr4, the plantiff waved any dam of privilege asto the report prepared by Mr. Loumiet because
he voluntarily provided both the identity of hisdaimed “consultant” expeart, Mr. Loumiet, and acopy of his
“conalltant’s’ work to Rdator in the Kansss case (RPW, Exhibit F (Exhibit C therein, Loumiet
10/29/1999 repart)). The Kansas caeis rdated to the underlying case pending in the Respondent’ s court.

(RPW, BxhibitsC, D, J.  No court ordered plantiff to reved the identity of Mr. Loumiet. Plaintiff
voluntarily provided his name in an expeart witness designation dong with severd other retained expearts
No court ordered plantiff to provide to plaintiff acopy of report prepared by Mr. Loumiet. Rlantiff did
both voluntarily by way of his expert desgnaion inthe Kanssscase. (RPW, Exhibits E, p. 2; F (Exhibit
C therain)). Raintiff cannot now complan. The authority of the Brown v. Hamid case decided by this
Court and pointed out to the Respondent Circuit Judge at the motions hearing isdear. A party wavesany
dam of work product privilege by providing theinformetion to the opponent. 856 SW. 2d a 54. Plantiff
did just thet when he identified Mr. Loumiet and provided a copy of Mr. Loumiet’s report about the
intersection a issue to the Rdator. (RPW, Exhibit “E,” p. 2, paragraph 6 (designation); Exhibit “F’
(Exhibit C, report)). Rdaor can depose Mr. Loumiet about the report, its subgtance, Mr. Loumiet’s
obsavations of theintersection and the vehide invalved, his dedsion-meaking, the condusions he mede, and
any other matter or information considered by Mr. Loumiet in generating the October, 1999 report. Rdator
hes entitlement to discover thet information because of the waiver by Rlantiff' s prior disdosures The court

of gopeds has recognized and goplied this principle dso.  In no uncertain terms and without any
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qudification, the court of gopedshddin State ex rel. Mitchell Humphrey & Co. v. Provaznik, thet
the previous production in thet case waved any daim of work product for a consultant’'s memoranda
concearning the matters & issue. 854 SW. 2d a 814, n. 3. The decison by Respondent to deny the
discovery on the ground that no waiver has occurred amounts to an abuse of discretion or an excess of
juridiction. Brown v. Hamid, 856 SW. 2d a 54; State ex rel. Mitchell & Co. v. Provaznik, 854
SW. 2d a 814, n. 3. There can be no dispute that Plaintiff identified Mr. Loumiet and provided Relaor
acopy of his report concarning the accident at issue in the Kansas case now dismissad and the case
pending in Respondent’ s court.

Next, it is not important that Relator may use the report and any information obtained through
discovery by occason of the walver in the rdated Kansas case againg the Plaintiff in thiscase. Courts
recognize thet waiver sometimes works a disadvantage to the party origindly entitled to the right. For
indance, in the Brown v. Hamid casg, this Court Sated:

“In bath formd and informd discovery, the Rules do nat prohibit a party from trying to

convince an expert that an opinion is erroneous, and should be reconsdered in light of

paticular factsor in light of the opinions of other experts”
856 SW. 2d a 54. In Brandt v. Pelican, 856 SW. 2d 658, 663 (Mo. banc. 1993), this Court noted,
“it iscommon practice to obtain favorable concessons from the other party’ s expart or tregting physician”
in the context of thet case. Inthe arimind context, this Court determined in State ex rel. Richardson
v. Randall, tha “ once the Sate has the handy bit of information regarding the anonymous expert, it dways
hasit and may conault with [the expert] to the detriment of the [party who engaged the expert].” Asnoted

inthe Relator’ s Brief filed in the underlying case (RPW, Exhibit F, p. 3), it iscartainly within the rulesto cdl
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for favorable tesimony or concessions a trid from an opposng paty’s expat witness  Smith v.
Walmart Stores, Inc., 967 SW. 2d 198, 205-206 (Mo. App. E.D. 1998).

Thefact thet the waver of thework product privilege occurred in Plaintiff’ s rated casein Kansas
does nat judtify the action taken on thet implicit ground by the dircuit judge in the underlying case now
before this Court. Judt asthe rules dlow a party to shidd its consulting expert’ sidentity and work in one
cax, 90 it goes in reason and principle that what has been waived in one case cannot have privilege
restored or be re-immunized in another, related case. In the matter before this Court, the daim of work
product privilege sems fromwhat is undoubotedly and without any dispute the same case, invalving the same
dams, and the same parties, but in a different venue. Under the principles of State ex rel. Day v.
Patter son, the plaintiff cannot meke secret and privileged again what he earlier provided to Rdaor. There
isno dam, and can beno dam, by Rantiff thet the waiver occurred by mistake or inedvertence. (RPW,
Exhibits “A” (transcript), H (motion to quash); RAW). Smply put, Plantiff made no mistake The
disclosure did not occur inadvertently.  The disdosure did not occur with any purpose to protect or
preserve any privilege. The Rantiff's trid preparaions in the Kansas case caused him to reved Mr.
Loumiet’sidentity (Plantiff dso reveded the identies of severd ather “retained” medicd experts RPW,
Exhibit E, pp 1-2) and further causad him to provide Rdator acopy of hisreport (Plantiff dso provided
copies of reports or records from severd “retained” medica, economic, or life care planning experts.

RPW, Exhibit E, pp 1-2 (detailing reports or records disdlosures). Flaintiff did thiswillingly and voluntaily.

Mr. Loumiet’ sidentity has been reveded and a copy of hisreport provided to Relator as noted.

Mr. Loumiet, hiswork, his beckground and qudifications, the factud informetion noted in hisreport, and
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any background materid or information there consdered, are the subject of the discovery request a issue.
That information is subject to discovery under the Missouri rules; the cases teach, and once discovered,
may be usad in thetrid of the matter in the Jagper County Circuit Court. Plaintiff cannot make secret and
privileged from discovery in this case whet has previoudy in another related case been surrendered and
volunteered and become available and public. Brown v. Hamid, 856 SW. 2d a 54; State ex rel.
Mitchell Humphrey & Co. v. Provaznik, 854 SW. 2d a 814, n. 3; State ex rel. Day v.
Patterson, 773 SW. 2d at 228; State ex rel. Friedman v. Provaznik, 668 SW.2d at 78-80, 80;
Sateexrel. Dixon v. Darnold, 939 SW.2d a 68-71. A waiver of privilege cannot be revoked or
withdravn. Cf. Clinev. WilliamH. Friedman & Assoc., Inc., 882 SW.2d 754, 761 (Mo. App.
ED. 199)(waiver of medicd privilege cannot be withdrawvn)(dting Brandt v. Medical Defense
Associates, 856 SW.2d 667, 672)).

The Sate ex rel. Tracy v. Dandurand concamns different facts and a different dam of
privilege, and does nat control the issues before this Court. Beyond the di cta rdied upon by the Raintiff
and argued to the drcuit judge, the holding in that case — walver had occurred — supports Raor’'s
argument before this Court. For purposss of presarving a daim of atorney/dient privilege, once the
information-reveeling depodition had been taken, the waiver of privilege hed occurred. Contrary to the
agument of the Raintiff a the mations hearing, and the reasoning of the Respondent Circuit Judge, thefact
thet Mr. Loumiet’ s deposition hed nat oocurred does not meen that Rlaintiff’ swork product privilegedam
remainspresarved. ThisCourtin State ex rel. Tracy v. Dandurand did not overrule the Brown v.
Hamid case or the Court of Appeds decison, Sate ex rel. Mitchell Humphrey v. Provaznik,

noted and discussed herein. The Hamid and Mitchell Humphrey cases directly address the issue of
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waiver of work product privilege by prior production and how same occurs by the valuntary disdosure of
the materids or information. To thet extent, the Brown v. Hamid and State ex rel. Mitchell
Humphrey v. Provaznik cases, and each of them, govern theissues herein. The information-reveding
event has occurred regarding Mr. Loumiet. Thiswaiver did not oocur by way of depostion. Thewaiver
occurred prior to the depodtion. Plantiff’ sreveding Mr. Loumiet’s name and disdosing his report worked
thewaver inthiscase Theinformetion-reveding evert, identification and providing a copy of the report,
occurred before the depodition. Thet waiver cannot be revoked. Dubbing Mr. Loumiet a* consultant” for
purposes of this case accomplishes nathing more then conferring atitte. This does not defeet the waiver
of work product privilege dreedy accomplished. The Respondent exceeded hisjurisdiction or abused his
discretion in nat giving proper judidd effect to same, and in S0 doing, failed to the detriment of Rdator in
denying and refusing to dlow the discovery requested by Rdaor. Sate ex rel. Noranda Aluminum,
Inc. v. Rains, 706 SW.2d 862, 863 (Mo. banc 1986); Ferrellgas, L.P. v. Williamson, 24 SW.3d
171, 175 (Mo.App. W.D. 2000).

The effect of the Respondent’s ruling is thet athough it knows the identity and substance of his
opinions, and could cal Mr. Loumiet asawitness a trid, Reator can proceaed with informd discovery, if
dlowed, and consult with Mr. Loumiet to Plaintiff’ s detriment, but cannot take his deposition to discover
the facts and opinions and beckground informetion which Plantiff reveded in documents and papers saved
or provided his adversary the Rdator in essattidly the same casg, but in adifferent date. Thisreault is
error, which no gpped can correct. Ferrellgas, L.P. v. Williamson, 24 SW.3d 171, 175 (Mo.App.

W.D. 2000).
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The Respondent’s ruling is wrong, againg the judt, speedy, and inexpensve adminidraion of
judtice, and further, isin excess of jurisdiction or abuse of discretion, and enforcement of the order should
be prohibited permanently by this Court. The Respondent hasthe duty to foster the discovery process and
since no dedision or rule exigts which would excuse the Respondent from any other course of action, this

Court should enforce thet duty, and prohibit the Respondent from enforaing his order.
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CONCLUSON

This Court should exerdse its Superintending power and restrain the Respondent Circuit Judge from
enforang his February 7, 2001 Order sugtaining Plaintiff’ s Mation to Quash and for Pratective Order.

The Rdaor should be dlowed to take the depogtion of Mr. Loumiet concerning his accident
recondruction activities, his opinions and condusions, and his work reflected in his October 29, 1999
report, induding the information he conddered, the documents he considered, and his professond anelys's
and condusions and opinions regarding the accident and contributing causes rdlated thereto at issue

This Court should grant the rdief requested by Relator for the fallowing reasons.

Rlantiff waived any work product privilege asto the identity of Mr. Loumiet and his report because
he disclosed Mr. Loumiet’ s name and provided acopy of thereport @ issue. Missouni courts recognize
thet the work product privilege gppliesin rdated litigation. The underlying case now pending before the
Respondent is virtudly the samelitigation invalved in the prior Kansas case brought by the Rlantiff involving
the same parties, the same issues, and the same dams concerning the callison a theintersection. Those
thingsaredl a issuein the case now pending before the Respondertt.

A paty entitled to assat work product privilege may aso waive that privilege as to rdaed
litigation. Thet waiver occurred inthis case, because Plantiff provided Mr. Loumiet’s name and hisreport
to the Rdaor. There is no question the information sought by Rdator is rdevant and materid to the
underlying case. Alsp, thereis no dam and can be no daim thet the Raintiff provided the name of Mr.
Loumiet and his report with an intention or purpose to preserve any privilege. The revdaion of Mr.
Loumiet’s name and providing acopy of hisreport to Rdator did not occur by accident or inadvertence.

It occurred voluntarily.  Accordingly, the Relator respectfully requests this Court agree, and order the
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Respondent to vacate his order and dlow the deposition and discovery requested by Rdator to proceed
in the underlying case.
WHEREFORE, in condderation of the foregoing, the Rdator respectfully requests an Order of this
Court enter its permanent order in prohibition which bars the Respondent and any other judge of the Circuit
Court of Jesper County, Missouri, from enforaing the Order entered Feruary 7, 2001, sudaning Rantiff’s
Motion to Quash Subpoenaand for Protective Order, and for other rdlief just and proper herein.
Respectfully submitted,
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